STATE OF SOUTH CAROLINA
BEFORE THE SOUTH CAROLINA STATE BOARD OF EDUCATION

FINAL ORDER AND
IN RE: FLAMER BY MIKE CURATO OPINION REGARDING
INSTRUCTIONAL MATERIAL

No. 2025-0005

SUMMARY OF ACTION REQUIRED

This Order of the South Carolina State Board of Education (“State Board”) is the final agency
decision regarding the following Instructional Material (the “Subject Material”).

Title of Instructional Material: Flamer
Author: Mike Curato

As explained more fully below, the Subject Material includes descriptions of “sexual conduct” as that
term is defined in Regulation 43-170 and South Carolina Code Section 16-15-305(C)(1).
Accordingly, the Subject Material is not Age and Developmentally Appropriate and must be
removed from all public-school classrooms, libraries, media centers, programs, reading lists, and
school-controlled extracurricular activities in South Carolina. All public schools, public school
districts, public-school employees, and district boards in this State shall take immediate action
to comply with this Order by removing the Subject Material. Additionally, public schools,
public school districts, and district boards shall not acquire, obtain, or purchase the Subject
Material, nor shall any public-school employe acquire, obtain, or purchase the Subject
Material for use in or with any public-school program, classroom, activity, or instruction.

BACKGROUND AND PROCEDURAL HISTORY

This matter was addressed in the first instance by the State Board’s Instructional Material Review
Committee (“IMRC”) and later by the full State Board. The Subject Material was reviewed by the
IMRC “of its own volition and on its own initiative” to “make determinations regarding the
educational suitability or the Age or Developmental Appropriateness of specific Instructional
Materials pursuant to the criteria and requirements of” Regulation 43-170(VI)(B). The IMRC took
this step because a Complainant filed the Notice of Appeal Form with the State Board on December
16, 2024. (Exhibit A). Subsequently, the Chairman of the Beaufort School District Board of
Education (“District”) submitted a letter requesting that the State Board take these materials up for
consideration because the District’s board had previously reviewed this material in 2023, prior to the
enactment of Regulation 43-170. (Exhibit B). Accordingly, the IMRC and, later, the State Board,
exercised its authority to review the Subject Material in the first instance consistent with the
District’s request and the State Board’s authority.
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On January 3, 2025, the South Carolina Department of Education (Department) notified the public of
its upcoming review of the Subject Material by posting the IMRC hearing information and hearing
agenda on its website. Consistent with governing requirements, the public was invited to sign up in
advance of the hearing to provide comment regarding the Subject Material. At 1:00 PM on January 9,
2025, the IMRC’s hearing of this matter occurred via Microsoft Teams and was conducted in
accordance with Procedures for Review of Instructional Material, State Board Rule of Governance
IFC, last revised October 1, 2024, and the South Carolina Administrative Procedures Act, S.C. Code
Sec. 1-23-310, et seq. During this hearing, the IMRC received public comment regarding the Subject
Material and the Department provided analysis and recommended removing the Subject Material
entirely from South Carolina’s public schools.

The IMRC reviewed and considered the Subject Material, excerpts from same, all public comments
(written and in-person), and all documentation and testimony provided by the Department. Based on
that review and consideration, the IMRC unanimously found that the Subject Material includes
descriptions of “sexual conduct” as that term is defined by S.C. Code § 16-15-305(C)(1). Therefore,
the IMRC found the Subject Material is not Age and Developmentally Appropriate as defined by
S.C. Code Reg. 43-170 and recommended it be removed entirely from all public schools in South
Carolina. On January 31, 2025, the IMRC issued a Report and Recommendation (attached as Exhibit
C and incorporated by reference herein), which was provided to all members of the State Board and
subsequently placed on the State Board’s website and made available to the public.

On January 28, 2025, the Department notified the public that this matter would come before the full
State Board by posting the State Board’s agenda and hearing information on its website. At 1:00 PM
on February 4, 2025, the State Board held its regularly scheduled meeting, received public comment,
and received reports from its various committees, including the IMRC. This matter is properly before
the State Board pursuant to S.C. Code Reg. § 43-170.

Based on a review of all public comments (in person and written), the Subject Material, all
documentation provided by the Department and interested parties, the IMRC’s written Report and
Recommendation, the IMRC Chair’s Report, and the Department’s report, we make the following
findings of fact and conclusions of law.!

FINDINGS OF FACT

1. The Subject Material was challenged by a parent or legal guardian of a student in the District.
The Chairman of the District board submitted a letter requesting that the State Board take
these materials up for consideration.

2. The Subject Material is available to students in public schools in South Carolina.

! Excerpts from and an explanation of the applicable sections and definitions of Regulation 43-170 are found in the
IMRC’s Report and Recommendation, which is attached as Exhibit C, and, for the sake of space, will not be
duplicated herein.
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3. The Subject Material contains the content listed and described in Exhibit A of the IMRC’s
Report and Recommendation.?

CONCLUSIONS OF LAW

The Constitution, South Carolina law, and precedent uniformly permit the State Board to review and
determine the appropriateness of books and other instructional materials for use or availability in
public schools. See SBE Final Order and Opinion No. 2024-0001 (In re: Damsel by Elena Arnold) at
page 3 (collecting and citing statutes and cases). That authority arises, at least in part, from the fact
that the selection, curation, purchase, use, and management of public-school curricula and library
materials is government speech that the Free Speech Clause does not regulate. See id. at 3-4 (citing
cases). The state’s authority in this context is particularly robust when, as here, the state seeks to
shield minors from access to or use of inappropriate sexual content. See id. at 3-4 (citing United
States v. Am. Library Ass’n, 539 U.S. 194 (2003)).

Under Regulation 43-170, “Instructional Material is not ‘Age and Developmentally Appropriate’ for
any age or age group of children if it includes descriptions or visual depictions of ‘sexual conduct,’
as that term is defined by Section 16-15-305(C)(1).” S.C. Code Reg. 43-170(1)(A).

The IMRC’s Report and Recommendation includes passages from the Subject Material. The
excerpts from the Subject Material, which are included in Exhibit C, constitute clear violations of
Regulation 43-170 by presenting plainly before the reader express, detailed descriptions of “sexual
conduct” as specifically defined in Code sections 16-15-305 (C)(1). Although the IMRC’s and the
State Board’s analyses are not limited to the excerpts in Exhibit C, one of those excerpted passages
provides an apt illustration of the violation. Pages 131 to 135 describe, in a graphic novel format,
conduct that is identified in Code section 15-16-305(C)(1)(b), and does so with a degree of detail that
requires no inference, interpretation, or imagination by the reader to understand the sexual nature of
the conduct described or depicted.

Having carefully considered the Subject Material, all public comments (in person and written), all
documentation provided by the Department and interested parties, the IMRC’s written Report and
Recommendation, the IMRC Chair’s Report, and the Department’s report, we find that the Subject
Material includes descriptions of “sexual conduct” as that term is defined by S.C. Code § 16-15-
305(C)(1). While our review of the Subject Material is not limited to the excerpts provided by the
Department, those excerpts establish a clear violation of the regulation. Therefore, the Subject
Material is not Age and Developmentally Appropriate as defined by S.C. Code Reg. 43-170 and must
be removed immediately from all public-school classrooms, libraries, media centers, programs,
reading lists, and school-controlled extracurricular activities in South Carolina.

(Signature on following page)

2 Exhibit A to the Report and Recommendation, which is attached to this Final Order and Opinion for ease of
reference, contains excerpts which are representative of questionable or violative material contained in the Subject
Material. The State Board’s review and Order is not limited to the excerpts contained therein.
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s/Rita Allison

Rita Allison

Chair

South Carolina State Board of Education
May 30, 2025
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Exhibit A

South Carolina Instructional Materials
Uniform Parent Complaint Form

Yo ome Ve Szl

Mu«ed Material (one per form):
Sch(,ol Where C()nt g m lKQ. [/l.l Vﬁ | ¢ ¢ : 0 -
LOCatiOn e ested Mat‘erml~ is Located: 5 f
Contested M m.e St?d Material (library, classroom, et‘i‘jﬁA_
aterial is (select one): Printed udio/Visu nline Resource

Other (please describe):

Removed from all schools/facilities in this District.

Restricted to the following grade levels in this District:
D Restricted to a student whose parent/legal guardian provides consent and is enrolled in the

following grade levels in this District:

Ire .
%“eﬁ that this Contested Material be (choose one of the following):

Describe Your Reason for Contesting This Material (attach additional pages as needed):
This book s & duar violahon ok Buguledion 45-170.
Thss book (ontan ¢ duscriptions of deprcriong
of MaSkey b@h‘ow ,,"Jf gonmm 4W§J€\Uﬂé hie, Suck
ony. gpod Aicks dely 2 and ofner inference fo o

) Rl <X as dufmed i £C Code Vo- IS 30B(E)CD.

| Wil sncliede g punbey along With pctures ar

k5. |
el Agust Book Vot 5 Ruplacing hgly Loie
L M ] (insert your name), hereby certify that:

I am a parent or legal guardian of a student who attends a school within this District.

I have read, watched, or otherwise reviewed the material I am contesting.

o made a good faith effort to address my concerns with School or District staff.

than five (5) instructional material complaints (including this complaint) in

I hav
I have not filed more

this calendar month. [ . R
I believe that this Contested Material is not suitable for use, availability, and/or unrestricted access

in this District, pursuant to the requirement's‘ and definitions in Regulation 43-170, which are

summarized on th following/Anstruction page.
Date: ﬂ&_)LL

: { ; ioni jance wi lation 43-170
y duced by the South Carolina Department of Education in compliance w uh_ Regul ‘ and may n
This form 15 pmb ¢ altered by any other party. It is effective beginning August 1, 2024 until further notice. L

Signature:




SC CODE OF LAWS

CHAPTER 15
Offenses Against Morality and Decency

ARTICLE 3
Obscenity, Material Harmful to Minors, Child Exploitation, and Child Prostitution

SECTION 16-15-305(C)(1)
(C) As used in this article:

(1) "sexual conduct” means:

(a) vaginal, anal, or oral intercourse, whether actual or simulated, normal or perverted, whether
between human beings, animals, or a combination thereof:

(b) masturbation, excretory functions, or lewd exhibition, actual or simulated, of the genitals,
pubic hair, anus, vulva, or female breast nipples including male or female genitals in a state of
sexual stimulation or arousal or covered male genitals in a discernably turgid state;

(c) an act or condition that depicts actual or simulated bestiality, sado-masochistic abuse,
meaning flagellation or torture by or upon a person who is nude or clad in undergarments or in a
costume which reveals the pubic hair, anus, vulva, genitals, or female breast nipples, or the
condition of being fettered, bound, or otherwise physically restrained on the part of the one so
clothed;

(d) an act or condition that depicts actual or simulated touching, caressing, or fondling of, or
other similar physical contact with, the covered or exposed genitals, pubic or anal regions, or
female breast nipple, whether alone or between humans, animals, or a human and an animal, of
the same or opposite sex, in an act of actual or apparent sexual stimulation or gratification; or

(e) an act or condition that depicts the insertion of any part of a person's body, other than the
male sexual organ, or of any object into another person's anus or vagina, except when done as
part of a recognized medical procedure.



“THIS BOOK WILL SAVE LIVES.”
—Jarrett J. Krosoczka, author of National Book Award Finalist Hey, Kiddo
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Y

| told them we Should
save the money for
college, which +heg
liktd. | lilkced that |
wouldn't e going fo
School with maost of the
pricks l've been in class
with since k.indergarten,
like Brad Ledbetter.

Hey, Navarro,
Sucle any good
dicles lately?
Hahahahaha

'l take PUBLIC SCHooL!
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what's wrong, Navarro?
I thought you like a big
Sausage in your mouth Haha!

L{yh,
hot dogs
AGAIN??

Jesus, I'm just kiIDDING, don't be So
touchy!! Yo, guys, check this out...

1+ you ruin that
hot dog, it'll just be
beans 4or You.

reah, and we'll have to sutfer
for it. Spending time with

Polowslei §tink.S in more than

one way! Hahahaoha!

WHOOAARA!!!
Navarro

11
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0h, yeah, baby,
Slide it right
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Even worse than Someone
seeing me paked is me S€eing
others naked, IT's So...5cary.

And what if someone thinks my
penis is small? | méan, it'’s pot &
micro§copic, but theres the |

age—old shrinkage dilemma... '

I'm So werried that if
Som€one catihes me looking

| 2t them, theg'll Hhink....1
dunno, that | WANTED to look....

Sssccc

RAREEEEK

T4
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. And | DoN'T
want to loolc.

oooooopS! |
d/ap,ud the
Sozp. Don’'t
get any

ALAHHHI!

f Just look
up! JUST

Look wpP/
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5

Speaking of, time for...
HAIRY ASS CONTEST!
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oh pol'! I'm gt'f’ﬁng
a...boner2??

I've Said it before: | like
thot kid, but he's weird.

&l
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| feel like, if 1
keep doing 1his, I'm
geﬁ"mg Some extra

%

credit,
&
" "’g

So it can't hurt
1o have Some
brownie points in
my back poclkeft,

| wonder if
Priests jeri
of4.

catholicism has a lot
of rules. 11's hard
to keep up.

Father banilo Said |
should consider the
priesthood, but |
don't think I'm holy
enough 1o be 4 to/i&j'f.

SameTinmes | learn
about rcules I've
been breaking
this whole Time
and néEr lenew

Also...l want to
have sex. Someday.
when 1'm married, |

want to know what
it feels likee,

Damnit!
50 unholy...
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uh=oh...I think | 4igured
out what “Makin' care
of business” means.

we're each busting a load
info this bottle. I you
don't cum, you have to
DRINKE IT! Hahahaha!

Gimme
+hat! 'l
show you.
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I l€arned about masturbation two years ago. kind of by
accident. vobody ever fold me what it was. one day when
everyone was out of the house, | came across a video tape

hidden behind the TV. my dad had hidden movies before
with dicty scenes, like Fatal Attraction. (¥ was exciting fo

see boobs and butts. But this time, it was different. | could
see ... everything. People were doing things that | didn't
even know wére ,aoﬁibfe., or even... allowed?

why is
there So
much HAlR?

These

diclk.s are
S0...81C.
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| started watihing my dad's
porn...a lot...while | was
nak-d. And eventually,
| stumbled upen...

\ 4

L@ SUrprise sensation.

OOHHH!

It felt good, but then | felt really guilty about it.
knew watching porn was against the rules, So this new
feeling had to be o Sin. and now here t am in this tent full
of people jerking off, and | feel like l'm in moral danger.

Oh, yeeaah!
oh, baby!

133
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That was. ..

weird,

And wrong.

But | 4€el So...
excited...




Page 158






Exhibit C

STATE OF SOUTH CAROLINA
BEFORE THE SOUTH CAROLINA STATE BOARD OF EDUCATION

INSTRUCTIONAL MATERIAL
REVIEW COMMITTEE

REPORT AND RECOMMENDATION
IN RE: FLAMER BY MIKE CURATO

This is a matter in which Instructional Material is being addressed by the Instructional

Material Review Committee (“IMRC”) of the S.C. State Board of Education (“State Board™)
pursuant to S.C. Code Reg. 43-170. The hearing of this matter occurred via Microsoft Teams on
January 9™, 2025 at 1:00 PM.

Title of Instructional Material: Flamer
Author: Mike Curato

BACKGROUND AND PROCEDURAL HISTORY

The “Subject Material” listed above has been reviewed by the IMRC pursuant to the criteria
established in Regulation 43-170. As further described below, this Regulation authorizes the STATE
BOARD to take certain actions related to Instructional Material. The Complainant requested that the
State Board remove the Subject Material entirely from South Carolina’s public schools.

The Department notified the public of this matter via posting hearing information and the hearing
agenda on its website on January 3", 2025. Consistent with governing requirements, the public was
invited to sign up in advance of the hearing in order to provide comment regarding the Subject
Material. The Hearing was conducted in accordance with Procedures for Review of Instructional
Material, State Board Rule of Governance IFC, last revised October 1, 2024, and the South Carolina
Administrative Procedures Act, S. C. Code Section 1-23-310 et. seq. The State Board’s Rule of
Governance was designed and adopted to provide a full and fair process for Instructional Material
reviews under Reg. 43-170.

Based on a review of all public comments (in person and written), the Subject Material, all
documentation provided by the Complainant and interested parties, the IMRC makes the following

findings of fact and conclusions of law.

APPEARANCES

Complainant providing testimony in favor of removing the Subject Material:
Elizabeth “Ivie” Szalai

Providing public comment in favor of removing the Subject Material:
David Cook



Report and Recommendation
Flamer

Providing public comment in favor of retaining the Subject Material:
Mark Bayer
Rebecca Ervin

On Behalf of South Carolina Department of Education:
Robert D. Cathcart, III, Esq., Policy and Legal Advisor

FINDINGS OF FACT

1. The Subject Material was challenged by the Complainant in the Beaufort County School
District on August 26", 2024.

2. On August 30™, 2024, Beaufort County School District Officials informed Complainant that
the Board had previously considered the Subject Material and returned the material to its
shelves. The Officials asked that the Complainant submit an appeal to the State Board of
Education.

3. The Complainant reiterated her request that the Beaufort School Board hear her complaint
pursuant to the standards outlined in Regulation 43-170. The Complainant continued to
request additional information from the District, asking whether the statements given by the
District constituted the Board’s final decision. The Complainant did not receive the
information until December 6™, after the 90-day period of review elapsed.

4. The Complainant submitted an appeal to the State Board of Education on November 24",
2024, 90 days after the complaint was first submitted to the Beaufort County School District.

5. After the 90 day period of review elapsed, Complainant submitted an appeal to the State
Board of Education on November 24", 2024.

6. The Subject Material is available to students in the Beaufort County School District.

7. The Subject Material contains the content listed and described in Exhibit A'.

APPLICABLE LAW

1. Regulation 43-170 authorizes the State Board to take certain actions related to Instructional
Material. The State Board can (1) remove the Subject Material entirely, (2) discontinue use of
the Subject Material for any grade level or age group for which such use is inappropriate or
unsuitable, (3) limit the Subject Material’s availability to a student where the school district
has received the consent of the student’s parent, or (4) permit the continued use of the
Subject Material for all grade levels or age groups.

2. Regulation 43-170 defines “Instructional Material(s)”:

“Instructional Material(s)” means materials used in a South Carolina K-12 public
school classroom, made available in a public school library/media center, or included
on a public school’s reading list, whether adopted and/or purchased from the state-
adopted instructional materials list, adopted and/or purchased through a district
instructional materials program, or otherwise purchased, donated to the school, or

! Exhibit A contains excerpts which are representative of questionable or violative material contained in the Subject
Material. The IMRC’s review, report, and recommendation is not limited to the excerpts listed on Exhibit A.
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made available to students through other means, including but not limited to digital
platforms. See S.C. Code Ann. Section 59-19-10. The term *‘Instructional
Materials’’ as used herein includes any collection of books or materials purchased,
acquired, or kept on public school grounds by any teacher or other public-school
employee and made available to students, regardless of how or by whom such
materials are acquired or purchased.

Reg. 43-170(I)(A).

3. Regulation 43-170 defines “Age and Developmentally Appropriate”:

“Age and Developmentally Appropriate’” means topics, messages, materials, and teaching
methods suitable to particular ages or age groups of children and adolescents, based on
developing cognitive, emotional, and behavioral capacity typical for the age or age group.
Instructional Material is not ‘“Age and Developmentally Appropriate’’ for any age or age
group of children if it includes descriptions or visual depictions of ‘‘sexual conduct,’” as that
term is defined by Section 16—15-305(C)(1).

4. Regulation 43-170 authorizes the State Board to establish “a committee comprised of at least
five of the State Board’s members... [and to] conduct a public meeting” consistent with the
Regulation’s requirements. Reg. 43-170(IV)(E). Furthermore, it requires the committee to
“provide a report and recommendation to the full State Board to be considered and either
adopted or rejected by the State Board at its next regularly scheduled meeting.” /d.

5. Regulation 43-170 authorizes the State Board to review material “of its own volition and on
its own initiative” in order to “make determinations regarding the educational suitability or
the Age or Developmental Appropriateness of specific Instructional Materials pursuant to the
criteria and requirements of”” Reg. 43-170(VI)(B).

RECOMMENDATION

Having carefully considered all public comments (in person and written), the Subject Material and/or
excerpts in question from the Subject Material, all documentation provided by the Department, and
all comments made by those appearing before the IMRC, we unanimously find that the Subject
Material includes descriptions of “sexual conduct” as that term is defined by S.C. Code § 16-15-
305(C)(1). While the IMRC’s review of the Subject Material is not limited to Exhibit A, the excerpts
contained therein establish a clear violation of the regulation. Therefore, the Subject Material is not
Age and Developmentally Appropriate as defined by S.C. Code Reg. 43-170 and must be removed
entirely from all public schools in South Carolina.

The IMRC recommends that, considering all the circumstances Flamer, by Mike Curato be removed
entirely from all public schools in South Carolina, beginning on the date of the signing of the
Suspension Order by the South Carolina State Board of Education.

Christian T. Hanley, Jr.
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Flamer

Chairman
Instructional Material Review
Committee January 31, 2025
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