
 

 
  
  
  

  
 

 
  
  

          

            

               

              

           

             

Individuals with Disabilities in Education Improvement Act
Before the Local Hearing Officer 

MW & SW on behalf of CW )
) 
) 

Parents/Petitioners, ) 
) 

vs. ) FINAL ORDER 
) 

Charleston County School
District, 

)
) 
) 

District/Respondent. ) 

I. Introduction - Summary 

In their Complaint, the Parents challenge the services provided by District 

as to reading, writing, and math for the 2018-19 school year, the 2019-20 school year, 

and the services provided after the 2019-20 school year before the 2020-21 school 

year. 

For the reasons set forth below, the Parents have met their burden of proof only 

as to reading for part of the 2018-19 school year. The Parents have not, however, met 

their burden of proving that there exists a remedy. Because there are no facts or 

testimony in the Record that could lead to a finding that any particular service would 

put ("Student") where he would have been if the violation had not occurred, the 

Parents’ request for compensatory education is denied. 
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2. 2017-18: First grade at Trident Academy 

For the 2017-18 school year, the Student attended Trident Academy as a first 

grader. Trident Academy is a private school that specializes in teaching children with 

learning disabilities. Unfortunately, things did not go as well for the Student as 

everyone had hoped. The Student's attendant behaviors significantly interfered with his 

ability to receive instruction.1 

3. 2018-19: Second grade at Belle Hall 

In the spring of 2018, District personnel met with Trident Academy to prepare a 

transitional IEP. Because of the behavioral issues at Trident Academy, the District 

and Parents agreed the Student would attend Belle Hall Elementary School  ("Belle 

Hall") for second grade, rather than the school for which Student was zoned. 

At that time, the most comprehensive evaluation of t h e  Student 

was the independent evaluation performed approximately one year earlier. That 

evaluation lists five conditions under Diagnostic Impression: at tent ion def ic i t  

hyperac t iv  i ty  d isorder  (ADHD), generalized anxiety disorder, separation 

anxiety disorder, specific learning disorder with impairment in reading, and 

specific learning disorder with impairment in written expression. There is an 

additional entry "R/O Autism Spectrum Disorder," which indicates 

The District suggests perhaps that Trident's use of the Wilson Reading System 
may have been a cause of the behavioral issues. [District Closing Argument at 1 0]. 
The District goes so far to claim that it "exacerbated" his behaviors. [Id. at 11 ]. The 
Undersigned disagrees, as there is no competent evidence to support this notion. 
Further, it is not clear why, in 2019, the District would agree to use the very system it 
now contends caused harm. 
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percentile.” The Team set a new goal of forty-four correct items on a second-grade 

probe by September 2019. The Student’s progress towards the new goal was 

minimal, at best, through the remainder of the school year.  His high-water mark was 

twenty-five items, and, by May, he was back to twenty where he started the prior 

September. In the last assessment of the school year, the District 

characterized the Student’s performance as “inconsistent.”   

As noted above, the IEP goal was stated in terms of a second-grade probe. In 

testing that combined first and second grade problems, the Team noted the Student 

scored a 91% average, with an 81% average over the last four weeks. The IEP 

Team also noted the Student’s MAP scores put him in the 13th percentile for the 

Spring, and his Fastbridge score put him in the 20th percentile for the Winter.  

The District maintains the math instruction the Student received was in fact 

multi-sensory. O’Donald testified that multi-sensory strategies can be incorporated 

into any curriculum. Kendra Stewart added she understood there was a use of 

Touch Points with the Student, a form of kinesthetic learning and multi-sensory 

instruction. 

d. Behavioral development and transition plan 

All agree the Student made great strides in coping and addressing the behaviors 

that were inhibiting progress at Trident Academy.5 Accordingly, the parties began to 

Apparently, different teachers had different experiences. One teacher testified 

one would have never known that Student had a history of behavioral impediments, while 

the second teacher testified that there were issues at the beginning of the year that 
abated by the end. 
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80% accuracy on three-digit math problems with two to three verbal prompts by October 

2020. The District continued to use Numbers World, which the District contends 

was augmented with multi-sensory techniques, including use of hands, sight, 

listening, and movement. 

The progress reports show that progress was not made in terms of the large 

number of prompts necessary. Other than the first progress report (12/2), it is not clear 

from the narratives if the results reflect measurements against the original goal. The 

reports mention “addition and subtraction problems,” but do not specify if they are of 

the kind mentioned in the goal and there is no discussion about regrouping on graph 

paper. 

At the end of the goal period, the Student was scoring in the 20th percentile on a 

timed test and apparently was able to complete the addition and subtraction questions.   

An amendment to the IEP appears to address the goal more directly in terms of 

progress in September of 2020.  It appears the Student was achieving the goal with “an 

average of 70% accuracy and 4+ prompts.”  [District Exh. 13 at 1900]. By October of 

2020, the Student had mastered the goal set the year before. By November 2020, the 

IEP team had considered decreasing math services “based on available data 

supporting [Student]’s relative strengths in the area of math.”  [Parent Exh. 9 at 1949]. 
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The data diverges greatly even when one considers a common measuring stick, 

such as FSIQ. The fourteen-point difference between the results the most 

recent independent evaluator and Ms. Hipp measured is significant, as is the 

difference between their results and those of the former independent evaluator. 

As Ms. Hipp also remarked, the differences between the results obtained by the 

independent evaluators also are notable. 

None of this is to call into question the credibility of any of the testers. The 

most recent independent evaluator and Ms. Hipp both acknowledged that testing 

results could be significantly affected by environment and other factors that affected 

the Student’s performance on any particular testing date. It is for this very reason 

that little value can be placed on any one test. 

If all that was not enough, there is another layer of complexity overlaid on this 

picture because of the Student’s comorbidities. Even after the behavioral issues no 

longer posed an impediment, the District and Parents were still posed with the 

Herculean task of attempting to identify and address a complex set of conditions while 

still dealing with the uncertainties of change and their effect on 

Student. Educating t h e  Student could be compared to attempting to change a 

tire while driving down the road at sixty miles per hour.   

This discussion is necessary because both parties have, in part, relied on 

subsequent evidence to contend the IEPs were either deficient or sufficient. A 

determination of whether, for example, the IEP Team made proper identifications and 

created an effective IEP, must be made based on the information available to the IEP 

Team at the time. Bd. of Educ. v. Michael M., 95 F. Supp. 2d 600, 609 (S.D. W. Va. 2000) 
18 

(citing Adams v. State of Oregon, 195 F.3d 1141, 1149 (9th Cir. 1999)); see Schaffer v. 







 

 

 

 

 

as advancement from grade to grade is appropriately ambitious for most 
children in the regular classroom. The goals may differ, but every child 
should have the chance to meet challenging objectives. 

Of course this describes a general standard, not a formula. But 
whatever else can be said about it, this standard is markedly more 
demanding than the “merely more than de minimis” test . . . . It cannot be 
the case that the Act typically aims for grade-level advancement for children 
with disabilities who can be educated in the regular classroom, but is 
satisfied with barely more than de minimis progress for those who cannot. 

Endrew F. v. Douglas Cty. Sch. Dist. RE-1, 137 S. Ct. 988, 999-1001 (2017); M. L. v. 

Smith, 867 F.3d 487, 496 (4th Cir. 2017) (quoting Endrew F. for the proposition that the 

Supreme Court “rejected [the] argument that ‘a FAPE is an education that aims to provide 

a child with a disability opportunities to achieve academic success, attain self-sufficiency, 

and contribute to society that are substantially equal to the opportunities afforded children 

without disabilities.’”). 

Accordingly, the difficult task here is to analyze the three main subjects at issue 

(reading, writing, and math) over two years considering the complex picture posed by the 

different data and varied testimony presented over four days.  In undertaking this review, 

it is important to remember that, as discussed above, a denial of FAPE cannot be an 

exercise in Monday morning quarterbacking. 

Parents bear the burden of proof as to each claim that District denied a FAPE. 

Schaffer v. Weast, 546 U.S. 49, 62 (2005). 
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A. 2018-19 school year 

1. Reading 

Parents alleged: 

Through the 2018-2019 IEP the school district selected and implemented a 
reading curriculum called “Reading Mastery” for Student. This reading 
curriculum was never designed to teach children with Dyslexia and 
Dysgraphia how to read and write. Therefore, the school district has failed 
to implement a reading curriculum appropriate to his needs. 

[Complaint at 3]. 

The Parents first question the District’s decision to utilize Reading Mastery, 

which is not geared toward multi-sensory teaching or recognized as a program 

aimed at dyslexia. The initial IEP does not focus on dyslexia, which the initial 

independent evaluator raised as a possible “mild” case. There is not sufficient 

evidence that failure to implement the Wilson Reading System at the outset calls into 

question whether the initial IEP was reasonably calculated to provide sufficient 

educational benefits.  

What is not a close call is the District’s failure to adapt when there was regression 

and never any progress. Twice the IEP Team noted that it would change course, and it 

even expressly agreed to implement some Wilson time if the Student did not make 

progress. The Student did not make progress.  [Supra section II(B)(3)(a))]. 

The District argues that selection of a “methodology” or “program” is a 

matter of discretion vested in the educators.  [District Closing argument at 5-6].  To the 

extent an LEA provides a FAPE, that is probably so, but deference does not mean blind 

adherence. None of the cases cited by the District stand for the proposition that an 

LEA can stick to its decision as to methodology in the presence of clear evidence that 
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The Parents’ main contention appears to be that the denial of a FAPE 

results from the District’s failure to recognize the “root cause” of the math issues 

(i.e., dyscalculia vs. autism). The Specific Learning Disability classification covers a 

variety of diagnoses, including dyscalculia. 34 C.F.R. § 300.8(c)(10)(i). The District 

identified the Student as having a Specific Learning Disability from the outset, but it 

was limited to basic reading, reading fluency, reading comprehension, and written 

expression. The District also identified the Student as being on the Autism 

spectrum, which is another recognized category.  34 C.F.R. § 300.8(c)(1)(i). 

The specific diagnosis of “dyscalculia” came in late 2020 from the recent 

independent evaluation, as it was not indicated by the former independent evaluator, 

it appears the District questions the recent independent evaluator's conclusion. 

The recent report gives a general description of the condition, which does not appear 

to contain any information that would be different than what the District already knew.   

Her recommendations for math also do not establish the District’s failure to 

specifically cite “dyscalculia” in 2018-19 somehow resulted in a denial of a FAPE. 

When the Student exceeded expectations by September 2018, the IEP Team 

acted promptly and set a new goal, the ambitiousness of which is hard to dispute.  

For reasons that are still not clear, the Student did not make good progress on these new 
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At the hearing, the Parents focused primarily on the lack of progress in the 

number of sentences in the goals from year to year. Although the Student's progress in 

that regard is not encouraging, the focus of the goal at the outset of the 2019-2020 

school year was on having the Student write and self-correct independently and to 

reduce errors. That appears to have been an ambitious objective, and one with which 

the Student seemingly struggled. 

There is no question the Student made little, if any, actual progress in writing over 

the 2019-20 school year. What is not clear is how the District failed in this regard. 

Parents' arguments are long on theory, but short on actual evidence. [See Parents 

Closing Brief at 22]. The District certainly never ignored any issues. Although 

the Student's writing performance presents a troubling picture, there is not evidence 

from which findings could be made that substantiate a denial of a FAPE. 

3. Math 

Parents alleged: 

As more specifically described below, [Student] requires a multi-sensory 
curriculum to address his dyscalculia, yet the IEP team and the school 
district have failed to select and implement an appropriate math program 
for him. The school district is once again using "Numbers World" and has 
told the family that it is the "most intensive program that the district offers." 
Nevertheless, it is not a multi-sensory curriculum and cannot be 

lr n into one. a sfor;:oed[Compamt at ,jJ. 

The Parents take issue with what they perceive to be a lack of multi-sensory 

techniques embedded in Numbers World. The recent independent evaluator 

acknowledged she is not familiar with Numbers World. The District representative 

testified that they incorporated multi-sensory techniques. At the end of the day, the 
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The IDEA provides hearing officers with broad authority to fashion a remedy. 

Florence Cnty. Sch. Dist. Fourv. Carter, 510 U.S. 7, 15-16 (1993). However, as with any 

violation, there needs to be a basis in the Record for finding that a proposed remedy is 

necessary and appropriate to compensate for a denial of a F APE. Absent such 

evidence, the Undersigned is constrained to find that he cannot make findings that 

any particular amount of compensatory education would place the Student in the 

position in which he would have been if District had not implemented the Wilson 

Reading System during the 2018-19 school year. Nor is there evidence from which the 

Undersigned could make findings as to the substance of any such services. 

V. Conclusion 

For the foregoing reasons, the Parents' request for compensatory education is 

denied. 

-=-u,==---'��==--,�:3 -
Brian P. Murphy 
Local Due Process Hearing Officer 

Dated May 20, 2021. 

Greenville, South Carolina 

VI. Notice of Appeal Process 

Any party may appeal this ruling. A party seeking to appeal this ruling must 

do so in writing and within ten (10) days of receipt of this Order. The written 

appeal must be addressed to: 

The South Carolina Department of Education 
Office of General Counsel 
1429 Senate Street 
Rutledge Building 
Columbia, SC 29201 
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	V. Conclusion 
	V. Conclusion 
	For the foregoing reasons, the Parents' request for compensatory education is denied. 


	-
	Brian P. Murphy 
	Local Due Process Hearing Officer Dated May 20, 2021. 
	Greenville, South Carolina 
	VI. Notice of Appeal Process 
	VI. Notice of Appeal Process 
	Any party may appeal this ruling. A party seeking to appeal this ruling must 
	do so in writing and within ten (10) days of receipt of this Order. The written 
	appeal must be addressed to: The South Carolina Department of Education Office of General Counsel 
	1429 Senate Street 
	Rutledge Building 
	Columbia, SC 29201 
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