
 

 

 

   

   

 

 

 

  

    

  

INDIVIDUALS WITH DISABILITIES EDUCATION IMPROVEMENT ACT 
BEFORE THE STATE REVIEW OFFICER 

FOR THE SOUTH CAROLINA DEPARTMENT OF EDUCATION 

This mailer isobefore meopursuant to an appeal by the C.B. ("Father") and M.Y-B.  ("Mother") 

( or both together ("Parents")), on  behalf ofB.B.  ("Student") from a decision by the

Local Hearing Officer ("LHO") stating the Charleston County School District ("District")

provided a free appropriate public education ("FAPE") in the least restrictive environment

("LRE") to the Student, and denying a request for tuition reimbursement for private placement for 

Student. 

1. Procedural Background

Parents submilled a request for a due process hearing to the District on November 28,   2016. 

On December 5, 2016, the pai1ies held Resolution Session which was not successful. The

LHO held a Status Conference to schedule the Due Process Hearing on December 22, 2016, but
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the parents added an additional allegation to the complaint which began anew the timelinc for the 

hearing. Parents filed an amended complaint on January 2, 2017. A second Resolution Meeting 

on January 7, 2017, was also unsuccessful. The LHO convened a hearing on February 13 and 

14, 2017, and issued his written decision on February 23, 2017.i

The Parents appealed the LHO's decision, which was received by the South Carolinai 

Department of Education on March 8, 2017. On March 14, 2017, l set a briefing schedule for the 

parties via email which both parties agreed to, contingent on the final transcript being received by 

the Parents. I received the transcript and all exhibits entered into the record for review. The 

Parents submitted a brief as requested on March 20, 2017. The District submitted a brief as 

requested on March 27, 2017. The Parents submitted a reply brief on March 29, 2017. 

2. Factual Background

This appeal involves the Parents' contention that the individualized education program (IEP) 

developed for their child did not offer a placement that provided a FAPE in the LRE for the 

Student. They requested a new placement, and tuition reimbursement for the private pre-school in 

which they enrolled the Student. 

The Student was identified as needing services under Part C of the Individuals with 

Disabilities Education Act (IDEA) in Fall 2015. (District Exhibit 6). He received 3 hours of 

services, 5 days a week, including applied behavior analysis (ABA) and Speech and 

Occupational Therapy Services through Baby Net's home-based services. (District Exhibit 6). 

Beginning on August 29, 2016, the Parents worked with the District to transition the Student to 
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Part B of the IDEA by the Student's third birthday on October 28, 2016. (District Exhibit 7, 8, 

9). The District completed an evaluation of the Student and held an IEP meeting on October 21, 

2016. Notice for this meeting was sent on October 20, 2016. (Parents' Exhibit 9). One witness 

testified that the Mother requested the date be moved earlier than originally planned, to October 

21, 2016. (Tr., p. 206-07). The Mother arranged to attend the meeting from 9am-l 2pm, but the 

District was unable to start the meeting until I 0:30 am and assured the Mother they would have 

enough time to hold the meeting. (Tr., p. 24 - p. 26). 

On October 21, 2016, the following individuals gathered for the IEP meeting: 

•Occupational Therapist

•General Education Teacher

•Speech Language Pathologist/Special Education Teacher

•Local   educational agency (LEA) Representative

•School Psychologist

•Mother of the Student (District Exhibit,h6)

These individuals discussed a proposed TEP drafted by the District team. The Mother 

provided detaHed feedback on Goal I. (Di_hstrict Exhibit 1 ). The team _hten moved through the

other goals quickly and discussed service hours. (District Exhibit 3). The team agreed that the 

Student would receive 840 minutes/week of specialized instruction, 60 minutes/week of speech 

therapy, and 40 minutes/week of indirect occupational therapy (amounting to 900 minutes/week 

of direct instruction). The team then proceeded to discuss the Student's placement. The District 

proposed a preschool intervention classroom (PIC) at the Student's home school, believing it to 

be most appropriate for the Student. This classroom has 1-2 general education students, and 5-7 

students with disabilities. The Mother did not agree with this proposal and suggested that he be 
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Simchick v. Fail:filx C:111. Sch. Bd., 553 F.3d 315, 326 (4'h Cir. 2009); Doyle F. Arlinglon Cniy.

Sch. Bd .. 953 F .2d I fJO, !05 ( 4 <h Cir. 1991 ). The state review oHiccr must also consider the 

hearing officer's advantage of examining the demeanor of the witnesses when credibility 

determinations are at issue, Jd.; Shore Reg 'l lligh Sch. Bd. Of'F.duc. V. 1'.S. ex rd 1'.S, 38 l 

F.3d 194, 199 (3d Cir. 2004).

4. Hearing Officer's Findings

The LHO determined the !EP developed for the Student on October 21, 2016, was in 

compliance with the following regulations. (LHO Decision, p. 11): 

• 34 CFR §300.322 (Parent Participation)

• 34CFR§300.32l(IEPTeam)

• 34 CFR §300.320 (Definition ofan Individualized Education Program)

• 34 CFR §300.1 !6 (Placements)

Because it was developed in compliance with those regulations, the LHO staled the District had 

provided a FAPE in the LRE to Student. The LHO also denied a request for tuition 

reimbursement. 

The LHOs determination was based on the following interpretation of the facts and law 

of the case. 

34 CFR §300.322 (Parent Participation)/34 CFR §300.321 (IEP Team) 

Notice was sent on October 20, 2016, and the meeting was held on October 21, 2016. 

Handwritten minutes from the meeting do not reference Parent objections to the meeting, and the 

5 



 

 

 

 

 

 

 

 

 

 

 

LHO "concluded that the Parent participated in the IEP Meeting without objecting to its date and 

time." (LHO Decision, p. 5). The LHO determined the District had provided sunicicnt notice of 

the IEP meeting because the regulation did not set a minimum requirement for number of days 

notice before the meeting. (LHO Decision, p.5). 

The LHO found a second meeting proposed by the District for December 15, 2016, was 

"not germane" to the issue, as it was intended to discuss whether or not to move the Student to a 

private placement, which the Student already had. (LHO Decision, p. I 0). Further, the 

Parents had already filed an Amended Due Process Hearing Complaint seeking compensation.

34 CFR §300.116 (Placcmcnts)/34 CFR §300.320 (Definition ofJEP) 

The LHO determined the District's decision to place the Student in a self-contained 

service-delivery, preschool intervention class was an appropriate educational decision. In doing 

so, the LHO considered Oberli v. Board (�/'Education, 995 F.2d I 024 (3'd Cir. 1993) (the LEA 

has burden of compliance with mainstreaming), Hartmann v. Loundon Ct. Bd. of'Ed., 118 

F.3d.996 (1997) (the court should not substitute its notion of sound education policy for the 

educators), D.R. h,xRe/ v. Glouches/er Townsh1jJ Dislricl, 751 F.Supp.764 (D.N.12010) 

(placement is based on IEP; the IEP is not based on placement), De Vries v. Fai1:fax Cty. Sch. Bd., 

887 F .2"d 876 ( 4th Cir. 1989)a (while mainstreaming is the base fioor, need to consider whether 

separating provides greater educational benefits and disruption to regular classroom). (LHO 

Decision, p.6).

The team could not observe the Student in a general education class because "at the time 

the Student was being observed he was not enrolled in school nor attending a general education 

class." (LHO Decision, p.8), but believed the PIC would provide the needed services for the 

Student, including special education services and interactions with students without disabilities.

6 







the LHO's advantage of determining credibility of witnesses. Simchick 553 F.3d al 316; Doyle, 

953 F.2d at I 05, Shore Reg'/ llipJ1. 38 I F.3d al 199. The following factual errors were indeed 

errors, but do not affect the oulcome of the decision: 

l. The LHO referred to a "Notice of lnlcnl to regislcr their child in the District's lhrce-year­

olds-kindergm1en program .... " (LHO Decision, p.l). No !ormal notice was indicated in 

the evidence. 

2. The LHO called the program al issue both a three-year-old program, pre-school program,

and a kindergarten program. This decision is about a three-year-old pre-school program.

3. The LHO interchanged Part C and Part B of the !DEA (LHO Decision, p. 3). The issue

here is a transition from Part C to Part B.

4. The LHO said that the time allocation in the !EP was similar to the services provided

under the Baby Net lFSP (LHO Decision, p.8), The specific number of hours does not

affect the outcome of this case- what matters is whether the IEP is reasonably calculated

to yield educational henefit for the child.

The Parents appealed several decisions by the Ll--10 to exclude or allow particular testimony. 

I address those decisions below: 

Exclusion ofa recording of the IEP meeting </{October 21, 2016,fi'om !he hearing. The 

Parents asked to use the recording to back up statements that they or other witnesses made. 

{Parents' Brief, p. I 0). Under the Best Evidence Rule, however, if the original evidence, or live 

witness, is available to be examined, then the recording is not to be admitted unless the 

credibility of the witness is brought into question. The Parents made no claim that they were uot 

able to bring in all the witnesses they needed to, and all parties were able to cross-examine the 
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witnesses so the LHO could make a credibility determination.Further, the Parentseconceded one the 

record that they had nothing impeachable on the witnesses on the tape (Tr. p. 251 ). Becausee this 

tape served no purpose that the witnesses in person could not supply, upholdethe decision toe 

exclude the recording. 

17,e LHO only allowedquestions related to speech/language lo the speech language 

pathologist, based on District objection (Parents' BricJ'. p.I 0): I do not find that need to rule 

on this issue, as the Parents were still able to discuss the continuum ofservices with the speech 

language pathologist, and the necessary information was revealed in the testimony. 

77,e LHO denied Mother's objection lo the District special education administrator's 

testimony (Parents' BricJ; p. 11 )The Parents objected to  this testimony about the Student 

because she had not actually worked with the Student. She was testifying in her role as a district 

special education administrator, and she was testifying as the policies and procedures that the 

District uses in making special  education placements. Her expertise and knowledge of the case 

were appropriate for the testimonyprovided. 

Section 2: The District did comply with the procedural requirements of the IDEA. The 

IEP was reasonably calculated to provide educational benefits. 

In determining whether an IEP is designed to ensure adequate educational progress, Rowley 

considers both procedural compliance as well as at the IEP itself, saying it is "no exaggeration to 

say     that Congress placed every bit as much emphasis upon compliance with procedures giving 

parents and guardians a large measure ofparticipation at every stage of the administrative 

process ... as it did upon the measurement of the resulting IEP against a substantive standard." 

r

458 US at 205-206. Let's fist turn to the question ofprocedure. 
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Procedural Requireme,nls 

The U!O found the District met the procedural requirements of proper notice. ln the appeal, 

the. Parents argue that notice was not proper, and also thal. the placement decision was pre­

determined, denying them a meaningful opportunity lo paiiicipale. (Parents'. Bric1; p. 4, 6,. 7)..

They also argue that the. District erred in not providing the Parents an opportunity to choose the.

members ofthe team.. (Parents'. Ikie1; p.. l 0)..

Proper Notice: The LHO found the District provided one-day-notice for the October.21,.

2016,. 10:30 am. IEP meeting via email.. Fu1·ther, he found that handwritten minutes from. the.

meeting do not reference Parents' objections to going forward with. the meeting.. The IDEA docs.

no! provide a minimum number ofdays. for.no!ice, and the LHO found that the notice was.

sufficient..

While more notice is always appreciated, the District teclmically was in compliance.. The 

Parents stated that the meeting date was scheduled on September 30, 20.I 6, three weeks 

ahead oflhe meeting. (Parents'. Reply Briel'. p. 2).. This date was set in. collaboration with the.

District. (Parents'. Reply Briel: p.. 2,.Tr. p. 206-207).. The issue at hand. is that the Mother.only.

had childcare u11til. 12:00pm and asked the District if the 10:30 start would leave enough time for.

an. IEP meeting.. The District said they would likely be.able to complete the meeting in that time,.

but.when they were not, the District offered to schedule a follow-up meeting,. which the Parents.

did not request.. (Tr. p. 207-08).. The Parents contend that.the team signed the. IEP document "as.

a complete and finished document," (Parents'. Brief, p.4) but the District staff testified that they.

were. open to further conversation.. (Tr. p. 208),.

"Each public agency must.take steps to ensure that one or both of.the parents ofa child with.

a disability are present at each IEP Team. meeting or are afforded the opportunity to participate.

l l 









     

  

  

    

   

The IEP must be reasonably calculated to produce educational benefit. Rowley, 458 US 

176.e The Parents have not formally objected to the services in the IEP. 2 The issue, then, is thee

placement. We must determine whether enough evidence was presented to suggest that the 

placement provides a FAPE in the LRE for the Student. The Parents argue that a general 

education placement with support would have been more appropriate for the Student. The 

District argues that the level of services required by the first part of the IEP (on which there is no 

dispute) preclude a general education selling. 

In determining the appropriateness of the placement, I must show deference to the LHO's 

findings of fact and credibility determinations. Simchick 553 F.3d at 316; Doyle, 953 F.2d at 

l 05, Shore Reg'/ High, 381 F.3d at 199. The LHO found that "the Petitioner's examination ofe

respondent's witnesses,e[ ] confirms that theeIEP team has not claimed thatestudent would beea 

disruptive forceeto other Children in a regulareclassroom setting only that child cannot obtain an 

education benefitefrom service in a general class environment." (LHO,ep. 7) eWhile 

mainstreaming is a goalefor students withedisabilities, iteis secondary to the goaleofe

providing maximum educational benefit for the child, asefoundein Hartmann: 

" ... the IDEA's mainstreaming provision establishes a presumption, not an inflexible 

federal mandate. Under its terms, disabled children are to be educated with children who 

are not handicapped only "to the maximum extent appropriate." 20 U.S.C. § 14I 2(5)(B). 

Section 1412(5)(B) explicitly states that mainstreaming is not appropriate "when the 

nature or severity of the disability is such that education in regular classes with the use of 

supplementary aids and services cannot be achieved satisfactorily." Hartmann v. Loudon 

Cnt, 882 F.2d at 879 (quoting 1/oncker v. Walter, 700 F.2d l 058, I 063 (6th Cir. 1983)). 

The Parents argued that Hartmann does not apply here because the student in Hartmann 

had been in a general education placement for a year and he was removed only for a portion of 

2 
The Mother did say that she thought the goals had too low of a benchmark, See Tr. p. I 07, but none of the formal 

documents contest the goals or services. 
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Student to have al least two typically-developing peers, and the Student would be able to receive 

the specialized instruct.ion from special education providers that he needs. This placement is 

reasonable because the services required in the IEP cannot be satisfactorily provided in another 

placement, and" ... a student's placement must be based on the IEP, and not the other way 

around," D.B., 751 F. Supp.2d at I 04; 34 CFR § 300.442. 

In summary, the placement is reasonably calculated to yield maximum educational 

benefit. 

Section 3: The Parents arc not entitled fo reimbursement under the Burli11gto11 three part 

test. 

The Parents have requested reimbursement for the tuition of the private school they 

placed Student in aHer this IEP meeting. 

Under the Burlington/Car/er test, three questions must be considered: I) Was the student 

denied a FAPE at the public school placement? 2) Was the private school an appropriate 

placement? 3) Are there any equitable considerations that would require the court to reduce or 

deny reimbursement? Both questions I and 2 must be met in order to be eligible for 

reimbursement. See Florence Cnty. Sch. Dist. Four v. Carter 510 US 7 (1993); Sch. Comm. Of' 

Burlington v. Dep't o/Educ., 471 U.S. 359 (1985). 

We decided the answer to the first question above - the District did offer an educational 

program to provide the Student a FAPE in the proposed IEP. Because they did, reimbursement 

is not available for the private school placement. Based on the analysis above, the first prong is 

met - the district did offer F APE. 
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