INDIVIDUALS WITH DISABILITIES EDUCATION ACT
Before Vernell 1. Scott, Local Hearing Officer

STATE OF SOUTH CAROLINA )

COUNTY OF FLORENCE )

)

In the matter of )

A.P. and M.P., Sr. on behalf of M.P. )
) FINAL ORDER

)

Petitioners )

)

V. )

)

Florence County School District One, )

)

Respondent. D]

PROCEDURAL HISTORY

Thisamattera isabeforeameapursuantatoatwoaExpediteda DueaProcessa Hearinga Requests (DPRs),
filedabyathe Parentsaon behalf @faheiraminor child.aThe firstaequest was dated Marcha#, 2023. I received
the emailaofferingatheaappoinsmentatoaserveaasathealocalahearingaofficera(LHO) onaMarchal3,a2023.a I
acceptedatheaassignment.aThereafter,aPetitionersafiledaa secondaExpeditedaDueaProcessaHearingaRequest
dated Marchal 6,a2023aalong with a Motion to Consolidate theiratwo expedited hearing requests.

Respondent’sasubmitteda its Responsea toa botha DPRs,a denyingaall of Petitioner’sa allegations.
However,aRespondentsadid notaobjectato Petitioner’s MotionatoaConsolidate;aandaafter due consideration
that Motionavasagranted.

Pursuant to myaappointment as the LHO, a pre-hearing teleconference call waszheld onaMarch 25,
2023 establishing the hearing dateannd other specifics regarding theahearing.a Present were both Petitioners
andaKimberlyaK.aBlackburn,aEsq..arcpresentingaRespondents.a Bothapartiesaagreedatoaexchangearelevant
information prior to the hearing. The time and dates were set for March 29, 30, and 31, 2023 beginning
at 10:00 am and ending at 4:00 pm each day at Florence County School District One’s (Respondent’s/a
District’s) Office located at 319 S. Dargan Street in Florence, SC.

Respondentsaalsoaequested thatd subpoenas for documents’ beassuedaoawoaf Petitioner’s experts.
OneasubpoenaawasaissuedaforaDr. A.S. a clinical psychologist;ashearefusedatoarespondaandavoicedaher
unwillingnessato complya witha thea issueda subpoenaa (Email dated 3/27/23). Shea appeareda ata the
Hearinga asa onea of Petitioner’sawitnessesabutadidanotaprovideaanyadocumentsaasarequiredabyatheaissued
subpoena.aRespondent requesteda anothera Subpoenaa fora Dr. M.H. aa neuropsychologista That
subpoenaa wasa nota issueda primarily becausea Petitionera provideda hera reporta toa Respondents
beforea thea incidenta anda offereda the Neuropsychological Reportdnto evidence (Parents' Exh. 1.)

Theaconduct leadingao thisaHearingaon February 1, 2023 occurred in theageneralasducation setting,

with the paraprofessional, seated next to the Studentaandaengaged. He traightened out a paper clip making
it into a sharp object. The Student’s actions concerned the teacher given his history of throwing sharp
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objects andehurting people.e When the paraprofessional attempted toeget the papereclip from the Student
heethrew acchairet hisegeneraleeducationdeacher, missingeher but breakingehe chair, andehreweharpened
pencilseat the teacher and other itemsatdheassistant principal.

Inghisecase¢hereevasanerroreegardinge¢hedasiceonceptef homebasedevshhomeboundednstruction.
When Petitioner requested information from Respondent about the Individuals with Disabilities
Education Act (IDEA) requirements regarding homebased vsehomebound instruction,eshe was given
information regarding Homebound instruction.

FACTS

The Student is a kindergarter at an Elementary School in thel District. He is a student
with a disabilities in the areas of Other Health Impairment (OHI) and Speech Language
Impairment (SLI) and has been provided special education in a resource model in the area of
behavior, along with speech therapy,school-based therapy, accommodations, and
transportation. The District also conducted a functional behavioral assessment (FBA) and
developed a behavioral intervention plan (BIP). TheeHearingecommencedeon March 29, 2023
and continued through March 31, 2023 beginning at approximately 10:00 am and proceeded
until approximately 4:00 pm. each day.

Both parties were offered the opportunity to begin the Hearing with an opening
statement. This was followed by the presentation of the Petitioner’s case and the calling of
witnesses. Both parties had an opportunity to cross examine the witnesses and offer rebuttal
witnesses. Afterward each party offered a written closing brief. | received the closing briefs in a
timely manner.

Petitioners sought to introduce a purportedediagnosiseofethe Student by Dr. A.S., the clinical
psychologist.e Dr.e A.S.erefusedetoecomplyewithethee subpoenaelawfullyeissuedeby this LHO. (Email
dated 3/27/23) Further,esheedid noteoffereanyeevidence regarding herepurported diagnosis and in factedid
notepresenteanyedocumentationeexcepte heretherapyeschedule.e Heretherapyeschedule (Parents Exh. 2)
did establishethat she conducted an initial intake ineOctober 2022 and she testified thateshe hadeactually
seenethe Studentefor at least five sessions between January 26, 2023 andeMarch 22, 2023.e She testified
that she never conductedea comprehensiveepsychoeducational evaluation and never spokeewith the doctor
who had actually conductedethe Student’seevaluation. She additionallyedisplayed no understanding of ¢he
educationalerequirements of @ specialeeducation student.

Dr. A.S. admitted that she had never actually evaluated the Student that she had never talked with
his teachers or observed him in an academic setting; nor had sheespoken with the evaluator from the
Medical University of SC (MUSC) who diagnosed him witheattention deficit hyperactivity disorder
(ADHD)dnattentiveél'ype.eShealsoadmittedethatesheds not an expertein Student’sediagnosis of &X-ALD,
and he isethe only student with X-ALD that she has ever workedewith.eHowever, toeher credit, Dr. A.S.
did briefly speak withetheeschool-basedetherapist when he called her seeking information aboutethe

Student . ISSUES

l. Betitioners testified the Student was initially evaluated by the District in December 2019 after ae
Part C, Baby-Net referraleand qualified for Early Childhood Intervention and an individualizede
education program (IEP) under the disability category of SLIdn January 2020 through Januarye
2021.e The Student began to receive special education andaelated services indanuary 2020.e
Petitioners initiated the child’s neuropsychological examination at the MUSC; that report wase
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completed in December 2022and thereafter provided to the District on January 17, 2023.

2.e In the IEP meetingéheld on January 12, 2023 Petitioner reported to thed¢eam that the Studentehad
recently beenediagnosed with ADHD (Parents Exb 4). The Student's Eligibility Determination
occurred ondJanuary 12, 2023 andéhisReevaluation and IEP were dated January 13, 2023.e

3.e Petitioners allege a denial of parental participation in the IEP development. They offered
testimony that they provided Respondent withea copy of the MUSC Neuropsychological
Evaluation, dated December 20, 2022, inenid-January 2023. They further testified that at the IEP
meetingehat they requested that Respondents add an ADHD diagnosis to the Student’s IEP.e

4.e Therecord establishes that the January 2023 manifestation determination review (MDR)ewas
appropriatelyeand thoroughly conducted. During that meeting Petitioners had ample opportunity to
offer their input. They did not provide any evidence during the Hearing that wouldeupportetheir
allegation that they were prevented from participating as full members of the Team or from
offering theirdnput.€l'hedfact that they did not agree with the Team’s final decision does not negate
theevalue of theirdnput.e

5.e On February 7, 2023 Respondents/District convened a MDR to review theéStudent’s conduct on
February 1, 2023. His behavior occurred ine general education setting. Specifically,ehe made a
weapon from a paper clip. Staff attempted to get the paper clip from him,eand he threw a chair at
his generaleeducation teacher, missing her but breaking the chair.eAdditionally, he threw pencilseat
theeteachereand threw other itemseatethe assistant principal. Thisebehavior noteonly disrupted the
classroom buteitealso placed everyone in the class in danger of being injured.e

6.e Petitioners argue that the IDEA specifically requires the IEP Team to consider the use of positive
behavioral interventions andesupports (PBIS) for any student with a disability whosedehavior
impedes their learning or that of others. 34 CFR §300.324(a)(2)(1). No evidence or testimony was
elicited toesupport this allegation.e

FINDINGS

The primary issue is whether the IEP team properly determined on February 7, 2023 that the
Student’s conduct that is the subject of this due process hearing was a manifestation of his disability.
Did Respondent, through the IEP team, properly determine at the February 7, 2023 IEP Meeting that
the Student’s conduct of forming and using a paper clipas a weapon in the classroom and throwing a
chair at his general education teacher was a manifestation of his disability?

Testimony, supporting evidence, and arguments presented at the hearing were all considered in
myfindings as they relate tothe issues set forth above.



The general education teacher testified that the Student’s behavior was disruptive and
dangerous.e Sheestated that sheesought guidance from her boss because she was concerned about the safety
of herself and everyone else in the classroom. She stated that she and her aide often had to stand between
the Student and other children in theeclass because heewvas aggressive toward them. She testified that it got
to the point that neither oneeof them could teach; that the Student would head-butt them or slap them
— that they oftenehad to stop teaching and that the other children would get upset because itebecame soe
violent in the classroom. They had to remove the other children from the classroom for their protectione
until the Student quit engaging in that behavior.e

A local educational agency (LEA) that believes maintaining the current placement of the child is
substantially likely to result in injury to the child or others must initiate a change of placement and a new

MDR must be performed. 34 CFR §300.530(e). Pursuant to 34 CFR §300.530(e)(1), conduct must
be found to be a manifestation of the child’s disability under the following circumstances:

* Theconduct inquestion was caused by, orhad a direct and substantial relationship to thee
child’s disability; or

* The conduct in question was the direct result of the District’s failure to implement the IEP.e

In this case, the record shows that Petitioners were also provided theepportunity to meet with the
IEP€Team on March 2, 2023 to review the decision of the team regarding the Srudent’s status. The
District planned another meeting on March 10 that they ultimately needed to postpone to address the
resolution meeting and the expedited due process hearing.

The homebased placement was intended to be temporary and was totally appropriate initially
given the fact that the Student’s behavior was determined to not be caused by his disability. Under the
IDEA, it is appropriate for the Team to consider the impact of the student’s behavior not only on his own
learning and safety, but also on the leaming and safety of others.

Petitioners alleged that the Respondent/District failed toeoffer a free appropriate public education
(FAPE) by failing to provide services to the student in a manner consistent with their work schedules.
Respondent presented several witnesses who testified that they made substantial efforts to schedule and
deliver instruction while the Student was on homebased status. The speech language pathologist
described in some detail the efforts she made to work withethe Student, including instructing him on how
toework with her in the virtual Google Classroom she developed specifically for sessions sucheas those
she provided to him. This was done before his homebased instruction began. She was only able to
provide two sessions before Petitioners’ schedulingeconflicts caused the Student to miss sessions.ethe
Student’sesessions ended because Petitioners wanted her to meetewith the Student after 3:00 p.m o’clock
and her workeday ends at 3:00 pm.

Theetestimonyeintroduced established that Petitioners advisedestaff anemberseand teachers that
theyedid not like scheduling sessions during theeschooleday,eeven though theyedemonstrated the ability to
do so by scheduling Dr.eA.S.’s sessionsend even some of school-based therapy sessionseluring the school
day. However, the school-based therapist testified that after the Petitioners filed theirddPRs they



advised him that they would no longer attend his sessions with and for¢he Student.

The most discomforting problem in this case occurs because the record reflects the Studentevas
onehomebased placement for well over the ten days of his initial placement, and there was no follow up,
no reconvening of the IEP Team, no meeting to ensure that he was receiving the necessary services after
he was placed on homebased beginning on February 8, 2023.

The general rule under the IDEA is that IEP Teams and placement teams must ensure that while
an LEA has every right to remove a disruptive child from the classroom, that the instructional
methodology for delivery (e.g., in-person, virtual, hybrid) timing, frequency, service setting and location
of services appropriately support the child with a disability in achieving the functional and academic
goals set out in the child’s IEP, including those that address the child’s social, emotional, and behavioral
needs.

SUMMARYe

Petitioners filed this action alleging a violation ofea FAPE (34 CFRe300.513(a )(1)).
They alleged that theeFebruary 7, 2023 MDRewrongfully changed the student’seplacementefrom
hise homeeschool — the least restrictiveeenvironment (LRE) - to Homebound/Homebased
instruction.e

Theerecordepresentedeestablishedethate duringethate Februarye 7,6 2023e MDRethee Team
reviewedethe Student’seeligibilityedeterminationefrom January 12, 2023,ehis current IEP, the
FBA/BIP, evaluations,etheeincidentereport,eacademicerecords,eandeinputefrome Teamemembers,
including Petitioners.

a) Based on the following analysis I do not find that Respondent denied a FAPE (Pursuant toe

Sec 300.324) by amendingethe Student’s MDR andebyeremoving the child fromehis homee
schooleand placing him on homebased instruction on February 7, 2023.e

The rule is that Respondenteiseresponsibleeto convene the IEP team includingetheeLLEA,
parentseandeothererelevantemembers and toe examine assessment data to determineeifahe
student’s removal of longer thanel 0 days when viewed in the entirety of days constitutes
anamnlawful pattern of removals (IDEA Regulations, 34 CFR §300.530 [e & f]).

The Rule (IDEA Regulations, 3¢ CFR §300.530 [b][2]) also provides that after a removal
of ®verel Oedays, on dayel leand beyond the educational services provided must enable the
childetoeappropriately progresseinetheegeneral curriculumeirrespective of the relationship
between disability and misconduct.

Ey leaving the Studente on that “temporary” status foremore than 10 schooledays
during the pendency of this actionedoes raise the removal status to a violation even given the
fact that Respondent did revise the Student’s FEA oner about February 8§, 2023.



Provision § 300.513 provides as follows: (a) Decision of hearing officer on the provision of aFAPE.
(1) Subject to paragraph (a)(2) of this section, a hearing officer's determination of whether a childe
received a FAPE must be based on substantive grounds. (iii) Caused a deprivation of educationale

benefit.e

b)e Based on the following analysis I do not find that Respondent denied a FAPE (Pursuante

to Sec 300.324) by amending the child’s MDR and by removing the child from hise
home school and by placing him on homebased instruction on February 7, 2023.e
However, by leaving the child on that status without doing more for more than 10 schoole
days during the pendency of this action does raise the removal status to a violation evene
given the fact that Respondent did revise MP’s functional behavior assessment.e

c)e Petitioners alleged that Respondent denied their parental participation and violated FAPEe

(pursuant to 34 CFR 300.322) by developing an “ineffective IEP” without parental input.e

I domotdindehateRespondentelenied@etitioners parentalgarticipationdyaotaddingA DHD
disability as a category of disability. The testimony of the several teachers that even if the
Studentewas considered tochave ADHD of @ither Inattentive Type or the Combined Type,
the behavior displayed was not impulsive.e Instead, theetestimony ofeschool staffewvho
worked with the Studenteshows he knew and understood that hiseconduct was intentional
— heethought out his actions and his behavior. For examplee- if he was selecting items toe
throw, he chose those itemsethate would doethe most damage.e He oftenechose thee
sharpest pencils or the itemedntended to do theenost damage.e

The student is eligible for services under the category ofespeech language mpairment,
and OHI.e Theebottom line ofethe Student’s IEP reads as follows: “It has been
determined that the student isenot eligibledor extended schooleyear services.”el find that
giveneheeLEA’s failure to take any action or provide any plan afterethe initialel0 days
ofethe Student’s continued change ofeplacement toehomebased placementeconstitutes a
violation of aeF APEe and must be remedied,eto include,eas appropriate,ea functional
behavioral assessment, and revised behavioraleinterventioneserviceseandemodifications,
specifically designed toaddresséis behavior violationesodhatdt does not happen again.

Respondent is directed to conductassessments designed¢oaddressanydbehaviorsmecessarye
to determine if MP is indeed affected by any emotional disturbance based on the behaviorse
demonstrated by hiseactivities that led to this Hearing.e

THEREFORE, IT IS ORDERED THAT:e

l.e A new IEP shall be developed with an emphasis on extended school yeare
services, with a focus on a plan that truly offers an opportunity to makee
meaningful educational progress and improve his counterproductive behavior.e

2.e Petitioner shall cooperate with Respondent to implement any resultante
programs and shall participate in any counseling or other program that wille
help them to consistently encourage behavior modification for the studente
at home and at school.e

3.e In this case, I do not find that there is any prevailing party. The Petitioners seeke
to have their son back in school and the school seeks to have a safee



environment for the entire student body. The IEP team should focus on finding
a way to provide this for both parties.

4. It is my decision that the Respondent must promptly convene an IEP team to
amend the Student’s IEP to avoid any further deprivation of educational
benefit, to conform to the rule that when a child is removed from the
classroom for more than 10 consecutive school days the district must put
safeguards in place to ensure that the child is not deprived of any educational
benefit.

So ORDERED this 24™ day of April, 2023.

\Binlf |

Vernell L. Scott
Local Due Process Hearing Officer






