








June 24, 2016 
 
Dr. Sabrina Moore  
South Carolina Board of Education 
Office of Student Intervention Services 
Division of Federal, State, and Community Resources 
1429 Senate Street, Room 805 
Columbia, South Carolina 29201 

 
By e-mail: smoore@ed.sc.gov 
 

Dear Dr. Moore: 
 

Thank you for the opportunity to comment on the proposed regulations from the 
Department’s Safe Schools Task Force.  I am a professor at the University of South Carolina School 
of Law, where I teach juvenile justice and a juvenile justice clinic.  Through my clinic, my students 
and I represent teenagers accused of crimes in Richland County, including a large number of cases 
that arise out of incidents at school.  I say this by way of introduction only; I write in my personal 
capacity and do not speak on behalf of any other individuals or organizations. 

 
The proposed regulations have their root in the October 2015 incident at Spring Valley High 

School.  That incident led the Department to convene the Safe Schools Task Force, and illustrated a 
core problem in our law and practice – the absence of clear lines between school discipline and law 
enforcement.  There is consensus that school discipline and law enforcement are different – and the 
Task Force rightly sought to propose regulations that would help schools and school resource 
officers (SROs) distinguish between the two.  And the proposed regulations do include some 
modest proposals which help do so. 

 
Unfortunately, the proposed regulations miss a significant opportunity to more clearly 

separate school discipline from law enforcement.  Worse, the proposed regulations would codify (I 
believe unintentionally) a problematic policy of turning every school disturbance into a matter for 
law enforcement.  As discussed further below, the proposed regulations would require schools to 
involve law enforcement whenever an incident rises to the level of criminality – a low bar because 
South Carolina law makes it a crime to disturb schools “in any way.”1  I submit these comments in 
hopes that the Board will revise the proposal to avoid that problem and seize this opportunity to 
make a significant and positive difference for South Carolina children.   

 
The issues addressed in the proposed regulations and in these comments are ones that are 

national in scope.  Schools and law enforcement agencies across the country have struggled with 
defining the proper role for SROs, and with limiting delinquency charges based on incidents better 
handled in schools.  South Carolina could become a national model for dealing with these issues – 
but only if the Board adopts stronger regulations than are currently proposed. 

 
The importance of distinguishing school discipline from law enforcement 
 It is important to start with an understanding of why drawing a line between school 
discipline and law enforcement is so important.  Teenagers will misbehave, and when they do, they 

                                                           
1 S.C. Code § 16-17-420(A)(1)(a). 
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require discipline.  That is in the nature of being a teenager.  But most teenage misbehavior is not 
grounds for law enforcement involvement, and not grounds for prosecution.  The incident at Spring 
Valley High School illustrates this point.  The problem in that incident was not only excessive force 
by an individual officer, it was turning a incident calling for school discipline into a law enforcement 
incident by involving an officer in the first place.  A child’s refusal to put away her phone, and 
behavior like it, are grounds for school discipline and a variety of other interventions depending on 
each child’s circumstances – mental health services for children who have been traumatized or who 
have mental health conditions, restorative justice programs operated at and by schools, and special 
education services for children with disabilities.  When our state’s law permits a law enforcement 
response to a child who refuses to put away a cell phone rather than pursue such interventions, it 
indicates that the law has failed to draw a line between school discipline and law enforcement.  

 
When the line between school discipline and law enforcement is blurred, the result is 

inappropriate delinquency charges filed against children – and such charges are quite harmful.  
Simply filing charges – even if they are eventually dismissed – has been shown to reduce the 
likelihood that children will graduate high school.  One study concluded, “first-time arrest during 
high school nearly doubles the odds of high school dropout, while a court appearance nearly 
quadruples the odds of dropout.”2  And when the charges are not dismissed the harms compound – 
and, indeed, can impose lasting harms on children.  The collateral consequences of juvenile court 
convictions are significant – convictions, even charges, must be reported when one applies to many 
colleges (including via the Common Application), when one seeks to enlist in the military, or when 
one applies for a job.3   

 
The absence of clear lines between school discipline and law enforcement does, in fact, lead 

to inappropriate charges in juvenile court.  My law school clinic has handled disturbing schools cases 
in which students reacted loudly and angrily -- but not violently -- to school officials and SROs, and 
to fights between students that caused no injuries.  These cases are, of course, on top of the incident 
at Spring Valley High School, in which one girl was charged with disturbing schools for refusing to 
put away a cell phone and a second girl was charged with disturbing schools for recording an 
officer's encounter with the first student.  To be clear, these incidents do require discipline of 
students.  But the conduct does not rise to a level that requires arrest or prosecution.   

 
These South Carolina experiences have been corroborated by multiple studies across the 

country, which found that the presence and involvement of SROs at schools leads to more arrests 
for low-level offenses.4  That is, leaving low-level offenses up to the discretion of school officials 
and SROs is a recipe for more arrests of children for low-level incidents.  It is a recipe for 
continuing the school to prison pipeline.   

 
Accordingly, law enforcement involvement and juvenile court prosecution should be used 

sparingly, and only for incidents so severe that law enforcement must be involved.   

                                                           
2 Gary Sweeten, Who Will Graduate? Disruption of High School Education by Arrest and court Involvement, 23 Justice Quarterly 
462, 473 (2006). 
3 For a detailed summary of the collateral consequences of delinquency prosecutions, see, South Carolina Commission 
on Indigent Defense, The South Carolina Juvenile Collateral Consequences Checklist (2015), 
https://www.sccid.sc.gov/docs/Collateral_Consequences.pdf.   
4 American Bar Association, School-to-Prison Pipeline Preliminary Report, 53 (2016), 
http://www.americanbar.org/content/dam/aba/administrative/diversity_pipeline/stp_preliminary_report_final.authch
eckdam.pdf.  
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The proposed regulations appear to seek this goal, and take one modest but important step 

towards it.  In describing the three levels of school misbehavior, they properly define Level I 
offenses as those which should never call for school resource officer involvement.  Level I offenses 
are simply too minor to involve law enforcement.  This proposal is included in the proposed matrix 
which blacks out law enforcement involvement for Level I misbehavior, and in the absence of any 
suggestion that referral to law enforcement is an appropriate response to Level I misbehavior.  
Proposed Regulation § 43-279(IV)(A)(4).  I enthusiastically endorse this provision and encourage the 
Board to adopt it and school districts to implement it as quickly as possible. 

 
Problems in the proposed regulation 

But beyond that proposal regarding Level I misbehavior, the proposed regulations do not do 
nearly enough to distinguish school discipline and law enforcement, especially in thousands of cases 
which fall beyond the category of Level I infractions.  In particular, the proposed regulations make 
law enforcement involvement discretionary for all Level II offenses, including fighting and a long list 
of other common examples of school misbehavior.  Even worse, the proposed regulations would 
codify a requirement than any school misbehavior which rises to a crime must be reported to law 
enforcement.  While that provision may sound reasonable, when understood in light of the 
extremely broad criminal law, this provision would erase the discretion that the Task Force seeks to 
provide to schools.   

 
The proposed regulations do not include strong standards or much guidance for when Level 

II offenses ought to trigger a SRO’s involvement.  When is pushing and shoving or even punching 
an incident for school discipline, and when a subject for possible prosecution?  The regulation gives 
no meaningful guidance.  The result of this absence of guidance is predictable.  As noted above, 
when law enforcement involvement is allowed, experience in South Carolina and empirical studies 
around the country strongly show that it will be used, and it will lead to arrests and charges in 
juvenile court that will, by themselves, harm children and ought to be avoided.   

 
Moreover, the proposed regulation does nothing to correct a significant problem in existing 

Memoranda of Agreements (MOAs) between school districts and law enforcement agencies – and 
indeed makes the situation worse by seeking to codify the problematic MOA language in state 
regulation.  The MOA in effect for SROs in the Spring Valley High School incident provides as 
follows: “SROs shall not act as school disciplinarians.  Disciplining students is the school’s 
responsibility.  However, if an incident is a violation of the law, the principal shall contact the 
SRO.”5 

 
The rule stated in the first two sentences is correct – SROs should not be involved in school 

discipline matters.  The problem is that the exception swallows the rule.  The criminal law is 
incredibly broad – it is a crime for any person “to interfere with or to disturb in any way” a school.  
S.C. Code § 16-17-420(A)(1)(a).  So long as “disturbing schools” remains a crime that students in 
schools may commit and be charged with, a wide swath of student misbehavior can trigger law 
enforcement involvement.  Indeed, under the language of the MOAs, such actions must trigger law 
enforcement involvement – contrary to students’ best interests.  As a result, this MOA provision 
takes away all discretion from schools.  If anyone should have discretion about whether to refer an 

                                                           
5 The MOA is appended to these comments.  The cited language is in paragraph B(15), on page 3 of the MOA 
(emphasis added). 



incident to law enforcement, it is school officials, because they are best positioned to know what 
interventions have and have not been tried with a particular student and thus whether law 
enforcement needs to be involved.  But these MOA provisions deprive schools of that discretion. 

 
The proposed regulations fail to address this essential legal problem.  Unfortunately, while 

the proposed regulations rightly call on school districts to enter into MOAs (something many, if not 
most, South Carolina school districts have already done), they do nothing to make those MOAs 
draw more meaningful lines between law enforcement and school discipline.   

 
Worse, the proposed regulation would codify the very problem in MOAs that 

contributes to overuse of law enforcement.  The MOAs wrongly require schools to refer all 
misbehavior which amounts to a legal violation to law enforcement, rather than identifying which 
conduct is so severe that it cannot be handled in school.  The proposed regulations would codify 
that flawed approach by providing “If the [Level II] misconduct appears to rise to a level of 
criminality, the administrator must refer the matter to the School Resource Officer or other local law 
enforcement authorities.”  Proposed § 43-279 (IV)(B)(3)(d) (emphasis added).   

 
This proposed regulation would be a serious mistake.  It would take away the discretion that 

the Task Force sought to apply for Level II incidents and result in far too many children facing law 
enforcement consequences for what should be school disciplinary issues.   
 
Proposed revisions 

The Board can make several revisions to the proposed regulations which would make them 
significantly more effective, and make South Carolina a national model.   

 
I. Stronger lines between school discipline and law enforcement 

 I encourage the Board to consider some of the existing national models for drawing a 
stronger line between school discipline and law enforcement.  These include two examples, both of 
which are significantly stronger than the proposed regulations: 
 

a. Clayton County, Georgia Cooperative Agreement6 
Clayton County, Georgia – a suburban county south of Atlanta – had a problem in the early 

2000s.  Referrals to juvenile court for school misdemeanors – fights, disorderly conduct, disrupting 
schools – had spiked to 1,147 in one year.  Notably, South Carolina Family Courts similarly deal 
with a tremendous number of school-based misdemeanor referrals.7  The juvenile court, school 
system, law enforcement, prosecutors, juvenile justice agency, and mental health providers worked 
together to develop a “Cooperative Agreement” regarding how to handle these misdemeanor cases.  
The results are staggeringly positive – an 87% reduction in school misdemeanor cases in the juvenile 
court by 2013.8 

                                                           
6 The 9-page Cooperative Agreement is appended to these comments in full.  Cited language is found on pages 2, 4, and 
5. 
7 1,222 disturbing schools cases were referred to family courts in 2014-15, making that the second-most frequent charge 
in the state.  The most frequent charge – misdemeanor simple assault and battery – accounted for 2,382 referrals, many 
of which stemmed from fights at school.  SC Department of Juvenile Justice, Annual Statistical Report 2014-2015, at 13, 
http://www.state.sc.us/djj/pdfs/2015-Annual-Statistical-Report.pdf.  
8 The Clayton County experience is described in a Wall Street Journal story which address similar school-to-prison pipeline 
problems around the country.  Gary Fields & John R. Emshwiller, For More Teens, Arrests by Police Replace School Discipline, 

http://www.state.sc.us/djj/pdfs/2015-Annual-Statistical-Report.pdf


 
The Clayton County Cooperative Agreement is based on two important principles that are 

equally applicable to South Carolina.  First, the Cooperative Agreement recognized that not every 
minor law violation required law enforcement involvement or prosecution.  As the school 
administrators and law enforcement officials who are parties to the agreement put it, many 
“misdemeanor acts . . . can be handled by the School System in conjunction with other Parties 
without the filing of a complaint in the Court.”  The Cooperative Agreement defines such cases as 
“misdemeanor type delinquent acts involving offenses against public order including affray [mutual 
fighting], disrupting public school, disorderly conduct, . . . .”   

 
Second, the Cooperative Agreement spells out the narrow circumstances in which such 

“focused acts” should trigger a law enforcement response.  Two criteria must be met.  First, it must 
be the student’s “third or subsequent similar offense during the school year.”  Second, the school 
must review the student’s behavior plan “to determine appropriate action” – that is, ensure that the 
school has provided appropriate behavioral interventions and, for students with disabilities, special 
education services.  Bad behavior is the predictable result of inadequate interventions.  When 
previous interventions have not been adequate, the best response to the “focused acts” is to provide 
appropriate school-based interventions, rather than initiate a punitive law enforcement response. 

 
The Cooperative Agreement is stronger than the proposed regulations because it provides 

sensible and meaningful standards to distinguish conduct which should be handled in schools and 
conduct for which law enforcement involvement and prosecution may be appropriate. 

 
b. Ferguson, Missouri Consent Decree9 

After the well-publicized 2014 events in Ferguson, Missouri, the U.S. Department of Justice 
investigated the Ferguson Police Department and found, among many other problems, that school 
resource officers frequently became involved in school discipline matters and arrested children for 
incidents better handled at school.10  The Ferguson authorities agreed.  The result was a consent 
decree in which the City of Ferguson agreed to strong limits on law enforcement involvement in 
school discipline matters.  The Consent Decree provides:  

 
FPD [Ferguson Police Department] agrees to ensure that SROs and other FPD officers 
participate only in situations where police involvement is necessary to protect physical safety 
and do not participate in any situation that can safely and appropriately be handled by a 
school’s internal disciplinary procedures.  Incidents involving minor offenses committed by 
students, including, but not limited to, disorderly conduct, peace disturbance, loitering, 
trespass, profanity, dress code violations, and fighting not involving a weapon and not 
resulting in physical injury, will be considered school discipline issues to handled by school 
officials rather than criminal or municipal code violations warranting FPD involvement, 

                                                                                                                                                                                           
Wall St. Journal, Oct. 20, 2014, http://www.wsj.com/articles/for-more-teens-arrests-by-police-replace-school-discipline-
1413858602.  
9 The full consent decree is 131 pages long, and is available on the website for the U.S. District Court for the Eastern 
District of Missouri, http://www.moed.uscourts.gov/sites/default/files/mdl/16-0180/0012-02.pdf.  I have appended 
the sections which address school resource officers to these comments. 
10 U.S. Department of Justice, Civil Rights Division, Investigation of the Ferguson Police Department 37-38 (2015), 
https://www.justice.gov/sites/default/files/opa/press-
releases/attachments/2015/03/04/ferguson_police_department_report.pdf.  
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unless necessary to protect the physical safety of any person.  Nothing herein is intended to 
prevent victims from reporting cries or seeking assistance from SROs or other FPD officers. 
 

 The Ferguson Consent Decree is stronger than the proposed regulations in several respects.  
It offers a standard for determining when law enforcement involvement is appropriate – when it is 
necessary to protect physical safety – while the proposed regulations offer no such over-arching 
principle.  It also offers meaningful guidance for how to distinguish common fights that do not 
require law enforcement involvement from those that do – the presence of an injury.  In contrast, 
the proposed regulations permit law enforcement involvement for all “fighting.” 
 

c. Revisions to South Carolina regulations 
 Several revisions are appropriate to draw a stronger line between school discipline and law 
enforcement.  These proposed revisions seek to incorporate the core elements of the Clayton 
County and Ferguson models. 
 
 First, I recommend replacing proposed § 43-279 (IV)(B)(3)(d) – the provision which would 
codify the mandatory referral of all law violations – including all disturbing schools cases – to law 
enforcement.  I would strike that provision entirely and replace it with language consistent with the 
Task Force’s purpose: 
 

 If the misconduct appears to rise to a level of criminality, the administrator must refer the 
matter to the School Resource Officer or other local law enforcement authorities.  The 
administrator or other school officials should refer Level II misconduct to School 
Resource Officers or other local law enforcement authorities only when (i) the 
conduct rises to a level of criminality, and (ii) the conduct presents an immediate 
safety risk to one or more people or it is the third or subsequent act which rises to a 
level of criminality in that school year. 

 
 Second, I recommend adding language to the regulation regarding SROs that avoids the 
problem of mandating referral of every disturbing schools or other school misdemeanor to law 
enforcement.   
 

 § 43-210 School Resource Officers 
o (IV)(A) Student Behavior.  School resource officers are As law enforcement 

officers, not school disciplinarians, and should not ordinarily be requested or 
permitted to intervene in school discipline matters.  Tthe school resource 
officers should only be called in these situations: 

 (i) when a student’s behavior has exceeded the level of disruptive conduct as 
determined by school administration, based on district policy and reached 
conduct amounting to a  Level III violation for which law enforcement 
involvement is required, or the student is engaging or has engaged in 
criminal conduct (see Regulation 43-279 for levels of disruptive and criminal 
conduct).  School resource officers should only be called to respond to 
Level II misconduct when (i) the conduct rises to a level of criminality,  
and (ii) the conduct presents an immediate safety risk to one or more 
people or it is the third or subsequent act which rises to a level of 
criminality in that school year.  When law enforcement referrals are 



required, a A school resource officer should be the first line of contact for 
local law enforcement to ensure that the matter is resolved expeditiously to 
decrease significant interruption to the learning process. 

o (V) Memorandum of Understanding.  Prior to placing a school resource officer at a 
school or in a school district, a memorandum of understanding must be executed 
between the school district and the local law enforcement agency which 
employs the school resource officers.  The role of the school district, individual 
schools, local law enforcement agency, school administration, and the school 
resource officer should be clearly defined in the memorandum of understanding. The 
role of the school resource officer as law enforcement must clearly be defined 
pursuant to state law in the agreement.  That definition must include the 
provisions of this regulation and Regulation 43-279 which distinguish school 
discipline from law enforcement and prohibit the involvement of school 
resource officers in school discipline. 
 

II. Prohibit law enforcement involvement for appropriate Level II incidents 
The proposed regulations would make law enforcement involvement discretionary for all 

Level II offenses.  That is simply inappropriate because multiple Level II offenses neither pose a risk 
to school safety nor amount to criminal behavior warranting law enforcement involvement.  For 
instance, Level II offenses include the following: 

 

 “Violation of a Level 1 intervention plan and/or behavioral contract.” 

 “Abusive language to staff” 

 “Repeated refusal to comply with school personnel or agents.” 

 “Inappropriate use of technology” 
 
These offenses should not ever trigger a law enforcement response.  They are purely on the 

school discipline side of the line.  Indeed, one of these offenses – repeated refusal to comply – 
describes the conduct at issue in the Spring Valley High School incident.  That incident should not 
have involved a school resource officer, and the Board should use this opportunity to make that 
clear.  Unfortunately, the proposal permits discretionary involvement of law enforcement – just as 
occurred in the Spring Valley High School incident.  

 
I urge the Board to provide that law enforcement should never be called to respond to the 

above-listed examples of Level II misconduct. 
 

III. End mandatory law enforcement involvement for several Level III offenses 
The regulations make law enforcement involvement mandatory for all Level III offenses.  

For some offenses – such as the possession or use of a weapon at school – such a practice is 
obvious.  But that is not the case for each offense listed in Level III.  Many of these offenses call for 
greater use of discretion.  Consider these examples: 

 

 “Illegal use of technology (e.g., communicating a threat of a destructive device, . . . and 
transmitting sexual images of minors).”  There is a significant difference between making a 
bomb threat and sexting.  The former calls for law enforcement involvement to protect 
students’ immediate safety and to refer a child to juvenile court.  The latter calls for 
discussion about healthy and appropriate activity (and perhaps other interventions based on 



each individual circumstance), but not law enforcement activity and not prosecution.  Yet 
the proposed regulation would require law enforcement involvement in such incidents. 

 “Assault and battery.”  A shove during a lunchtime fight likely qualifies as simple assault.  
But if it ends there, I would not recommend referring that case to law enforcement and 
certainly not to criminal or family court.  Under the Clayton County Cooperative agreement, 
such an incident would qualify as one that “can be handled by the school system in 
conjunction with other Parties without the filing of a complaint in the Court.”  
Unfortunately, the proposed regulations require assault and battery to trigger a call to law 
enforcement. 
 
The Board has several mechanisms for rectifying these problems: (1) The Board could 

provide that law enforcement involvement should be discretionary for all Level III offenses; or (2) 
The Board could provide that law enforcement involvement should be discretionary for the Level 
III offenses indicated above.   

 
I also urge the Board to narrow the definition of Assault and Battery to specify an assault or 

battery that is particularly dangerous or causes serious injury, to better distinguish such severe fights 
with less clear-cut situations.   
 
 In addition, Level III “criminal conduct” includes a list of “acts of criminal conduct.”  That 
list is explicitly not exhaustive – it “may include, but are not limited to” the listed items.  Proposed § 
43-279 (IV)(C)(2).  Such language is appropriate because there should be no need to list all 
appropriate criminal offenses.  However, some criminal offenses are not appropriate to include in 
Level III.  I recommend adding the following language: 
 

 3. “Acts of criminal conduct,” for purposes of Level III incidents, do not include acts 
that only amount to disturbing schools, breach of peace, disorderly conduct, or affray 
under South Carolina law. 

This added language is modeled after the Clayton County Cooperative Agreement and will ensure 
that these less severe crimes will not trigger automatic law enforcement involvement. 
 
Conclusion 
 The Spring Valley High School incident was terrible – but it also provides the State of South 
Carolina an unparalleled opportunity to become a national leader on an important and difficult issue.  
Doing so will take stronger regulations than are proposed.  I encourage the Board to seize the 
opportunity by significantly strengthening the proposed regulations before adopting them. 
 
 I would be pleased to discuss these proposed regulations with anyone on the Board or in the 
Department who wishes to.  I may be reached at jgkagan@law.sc.edu or (803) 777-3393. 
 
Sincerely, 

 
Josh Gupta-Kagan 
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